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U.S, ENVIRONMENTAL PROTECTION AGENCY.
wAsHINGToN,D.c. ,,:ll .,,11,.i *J 11:I in, ll

In the Matter of:

District of Columbia Water and Sewer Authority

NPDES permit No. DC0021199

, - ; i ' . . i . ( .  i , ; i  iALS C0A, tJ

NPDES Appeal Nos. 05-02, 07-10
07-11 and07-12

REGION III MOTION F'OR LEAVE TO FILE SURREPLY TO REPLY OF FRIENDS
OF THE EARTH AND THE SIERRA CLUB TO THE RESPONSES BY THE REGION

AND BY WASA TO THE PETITION FORREVIEW FILED BY FRIENDS OF THE
EARTH AND THE SIERRA CLUB

The United States Environmental Protection Agency, Region III (Region) hereby

moves the Environmental Appeals Board (Board) for leave to file a Suneply to the Reply of

the Friends of the Earth and the Siena Club (FOE/SC) to the Responses ofthe Region and

WASA conceming the petition for review hled by FOE/SC, designated Appeal No. 07-12.

The Suneply is timely, as the Board's Order granting the FOE/SC Motion requesting leave to

file the Reply was just granted on July 26, 2007 and will briefly address several ofthe

arguments made by FOE/SC in an effort to clarifu some of t}re issues before the Board.

Filing of this Suneply will not prejudice any ofthe parties to the above-captioned

proceedings.

The EAB Practice Manual does not address the issue ofa Surreply, but the Region

asks the Board to apply the same standards as it would to a request for leave to file a Reply.

The Region has no desire to engage in endless rebuttal; simply to provide information



designed to aid the Board in its resolution ofthe issues in this matter.

Respectfu lly submitted,

Senior Assistant Regional Counsel
EPA, Region III

OF COLTNSEL
Sylvia Horwitz
Office of General Counsel
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In the Matter of:

District of Columbia Water and Sewer Authority

NPDES permit No. DC0021 199

)  , : :  , r , l i i .  f , i , } i ; l lS glAi l i j
)
)  NPDES AppealNos. 05-02,07-10

)  07 -11and07-12

)
)
)

REGION III SURREPLY TO REPLY OF FRIENDS OF THE EARTH
AND THE SIERRA CLUB TO THE RESPONSES BY THE REGION

AND BY WASA TO THE PETITION FOR REVIEW FILED BY
FRJENDS OF'THE EARTH AND THE SIERRA CLUB

The United States Environmental Protection Agency, Region III (Region) hereby

responds to the Reply ofthe Friends of the Earth and the Siena Club (FOE/SC) to the

Region's Response to the FOE/SC Petition for Review, designated Appeal No. 07-12.

1. The Permit Contains Water Oualitv Based Effluent Limitations For CSO
Discharses That Are Immediatelv Effective . and Therefore Are As Strineent as Those
Previously Effective and a Logical Outgrowth the Proposed Provision

The Reply ofFOE/SC creates the impression the final permit does not include water

quality-based effluent limitations (WQBELs) that are immediately effective and require

compliance with applicable water quality standards (WQS). On the contrary, the WQBELS,

consisting of the Long Term Control Plan performance standards to meet water quality

standards set forth in Part IIL Section C. 2.A. 3-9 of the permit, are immediately effective,

as is the requirement to implement and effectively operate and maintain the CSO controls

identified in the LTCP set forth in Part III. Section C. 2. A. See Exhibit 2 to Resion's



Response, at pages 38-45.r The District of Columbia Water and Sewer Authority (WASA) is

thereby prohibited fiom discharging in violation of District of Columbia WQS. The Region

has simply substituted specific WQBELs that are as stringent as necessary to meet the DC

WQS for the WQBELs in the prior permit, which consisted of general language prohibiting

discharges that cause excwsions of District of Columbia's WQS. See Section IIL C. 2. pages

43-45 of the Region's Response.

The Permit does not include a compliance schedule to meet this limits; rather, WASA

is immediately prohibited under this permit from discharging except in accordance with the

specified WQBELs.2 Therefore, because these WQBELs provide the same level of protection

as the previous limits and are immediately effective, they are not less stringent than the

previous permit limits, and do not trigger the anti-backsliding prohibition under Clean Water

Act Section 402(o).3

Likewise, the final WQBEL for CSOs is a logical outgrouth of the proposal. The

deletion of the second sentence in the proposed Part III. Section E. of the Permit "Water

Quality-Based Requirements for CSOs," which repeated the general language prohibiting

discharges that cause excursions of water quality standards, simply removed language that

was duplicative and less specific than the final WQBEL for CSOs in the permit.

'Contrary to the Reply's suggestion, the permit also includes a general requirement that WASA properly
operate and maintain its existing syst€m. See Page 2l of the Permit for general operations and maintenance
requirements and Pages 33 - 38 which set forth the nine minimum technology-based CSO controls for WASA and
which include several specific operation and maintenance requirements. Exhibit 2 to the Region's Response

2It is understood that WASA is not now in compliance with DC WQS, which is why it is
currently subject to ajudicial Consent Decree containing the schedule for LTCP implementation. See
Exhibit 13 to the Region's Response.



2. The LTCP In Fact Concludes That it Can Meet DC WOS

Again, the Reply is misleading, in that it argues that the LTCP acknowledges that it

will not meet WQS. One needs to read beyond page l4'l to the subsequent analyses of the

water quality impact of the LTCP - and the ultimate conclusion that the remaining discharges

after implementation of the LTCP will meet DC WQS. See pages 14-5 through 14-1 I of the

LTCP, and particularly page 14-9 ("The findings show that the Final LTCP can meet the D.C.

water quality standaxds in accordance with the CSO Policy."), attached hereto and hereby

made Exhibit 24 to the Region's Response. 4 As noted in the Region's Response to the

Petitions, the analyses by the DC Department of Health and the Region finding that the LTCP

controls are as stringent as necessary to meet DC WQS, even with the few remaining CSOs

anticipated after implementation ofthe LTCP, is reflected in Exhibits 6, 7, 8, and 17 to the

Resoonse.

Respectfully submitted,

William C. Early
Regional Counsel

gLfuJt
Deane H. Banlett
Senior Assistant Regional Counsel
EPA, Region III

OF COLTNSEL
Sylvia Horwitz
Offrce of General Counsel

4The entire LTCP can be downloaded at:
http://www.dcwasa.com/education/css/Complete%2\LTCPYoFof/o2DCD.pdfl or the Region will be
happy to provide a complete hard copy to the Board. The Region has not provided a complete copy at
this time, as it is quite a large document.



CERTIFICATE OF SERVICE

I hereby certifu that the foregoing 1) motion by the Region for Leave to File a
Surreply to the Reply of Friends of the Earth and the Siena Club to the Responses by the
Region and WASA to the FOE/SC Petition for Review of the April 5, 2007 Final Modified
Permit No. DC0021199, Appeal Nos. 07-10,07-11 and 07 -12, and 2) the Surreply, were
served on this date as set forth below:

The original and five copies were mailed by Federal Express, and a copy telefaxed
to:

Ms. Eurika Durr
Clerk of the Board, Environmental Appeals Board
U.S. Environmental Protection Agency
1341 G. Street. N.W.. Suite 600
Washington, DC 20005

One copy was mailed by first class mail, postage prepaid to counsel for each of the
Petitioners:

Chesapeake Bay Foundation:

Amy McDowell, Esquire
Jon A. Mueller, Esquire
Chesapeake Bay Foundation
Philip Menill Environmental Center
6 Hemdon Avenue
Annapolis MD 21403

District of Columbia Water and Sewer Authority:

Stewart T. Leeth, Esquire
David E. Evans, Esquire
McGuireWoods LLP
Washington Square
1050 Connecticut Avenue, N. W,
Washington, D.C. 20036-53 1 7



Friends ofthe Earth and Siena Club:

Jennifer C. Chavez, Esquire
David Baron, Esquire
Earthj ustice Legal Defense Fund
1625 Massachusetts Ave., NW Suite 702
Washington, DC 2003 6 -2212

Darc:+Ft__
Deane H. Bartlett
Senior Assistant Regional Counsel
Office of Regional Counsel
EPA Region III
1650 Arch Street
Philadelphia, P A 19 103 -2029
Telephone:(21 5) 81 4-277 6
Fax: (215) 814-2603
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14.4 SEI-ECTED WATER QUAIITY CONDMONS
\\irtcr quality srandards are, in general, designed ;;;;;;uo, or Iow flow conditions in receivirgu.utcrs under sleady state and sbort,.rm 

"ondirio^. i"lnbr".O sewer overflows are wet weathercvcrl.s.and are, therefore, episodic in nature 
"na 

*itt o"a* or:.ndilions. 
irrrrr wll occur over a wide range of receiving water flow

'l''c 
cxisring numen'c water guarity standards for dissorved'(lr cffecriverv describe rhe erecrs associareo *;,;;;;;;#1"T.":#H:: f,frl::l'":Ilr1:tlrcrcfore' been emproyed to evaruate cso aischarges. 

-ri...,rrr., 

numeric crjterja and other varues,lcvctoped for evatuarjon of CSo discharg"* 
".. 

.;";;;;in Table l4_t:

I4.5 CSOCONTROL_GE]\tsRAL
Ertensive mathemadcar modering l.gerher with economic and warer quality benefir comparisonshave beer conducred as part of developmenr of 'he r-iip. rr,*" srudies show rhar erirninarion ftycomplete separation) of combined se*e, dis"barges ri rh. ,""ei.,.irg warers is Dot ecoDornl,caryfeasible for tbe Distrjcr and has numerous rechnical -a .n..iroorn.ntal drawbacks. One of thedrawbacks of comprele *.pu-lol is tbe exrensjroe it*",- assocjared with the construcrion ofessenfiarry a new sewer syslem in tbe central o".-rnra oi ri. oistrict. Addirionalry, rhe water quahtycondjtjons predicred for complere separation t"n" u".o .t,o* ro be ress beneficiar as compared 10cortrol programs based on significanr reductions uoa o"u*"* of combined sewef overflows.

Since complete separation was found ro be nor cosl effectve and lechnica'y difficurt wirb rowerwater quality benefirs, tbe studies focused on loog ,* ;ooools rhal would reduce overllows andstriJ<e a bararce between cosls and benefts. m, r-icp *", .erected as a pran tbat offers an effectivecombinatic'r of costs, benefits and environmenur oro,..noo. However. artbougb greatry reduced,

7t L*bJ Jr

Water Qual Standards Review

Table l4- l
Evaluation Criteria for CSO Discharges

ttt."r;r"tion i"%

CSO Evatuation eiifi

Minil:uu Daily Average

Ygi.* :o a"y c-o-G. iliin

\\ctsElbat I I iO'ITCnLtCp FinlNa t..d.. 14-5 FINAI - Juty 2002



Water Qual Standards Review

Table l4-2
Predicted Con_ditions for Average year In Receiving Waters

Warer guslity

Table | 4-3
LTCP Wer Wearher Water euality Conditions

cSo discbaiges will exist'nder tbe LTCp and warer quality provisions wi, need to be adopled rhalaccommodale wet weatber discharges fiom tbe combinea sewer system.

I4.6 LTCPWETWEATMR WATER QUALITY CON'DIT]ONS
water gualjty conditiotls predicled in the receiving waters for the LTCp are summarized il Table r4-2 and Table l4-3.

After Completion- LTCp

Pr.dia"d Condionfi@

Annuai Overflow Volunre
. Percent Reduction

F ecat Co I i form- perceiiTGi (Diys)-
Less rban 200/100ml, CSO l,oad Only

r Year Around
. Ma)' rhru Sepr.

98.tyo
96.70/o

99.70/o

99j%Di ssoived Oxyge;Nu;b;DaF-G
Than (CSO Load Only):

. 5.0 m8,4
. 4.0 rng/l
, z.o mg4

0

0

0

( t )
( r )
( t  )Dissotved oxySilMiiiii5ii

Concentrarjon-mg/l (CSO Load Only)

Pred;cr ed Conditioi 1oJGffi
)n neceiing Brdaers

l. l,ocarioD
2- No Phese t Coor,ols
3. Afier Conpleiioo- LTCp

euua O,edow-orG[@J
l. Locariori
2. No Pbase I CoDrols
3. A-fier CoopJaioa LTCp
4. PerceDl Reductjo!

All Outfalls
2,142

34

9't .syo

\\Gb-r4ibEna L6O1trtCt\LT@ fiqlsa t.n . t4-6 IINA! - Jury 2002
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Water Qual Standards Review

Jor Average Iear
ln ReceMhg Vste$

Itndtcrja (As Fecsl Colitorm. No.f tOO

r. No. tr,los. Ctass a Geo. M6?d7jid
r AX toads (€SO, Upstrcaq, D.C. Slom Water)

* No Phsse I CoDtrols
* A_fler Cornplaion, LTCp
r Percenl ReductioE

. CSO laads Or y
' No Pbase I Conrols
* A-fl€r Complerion, LTCP

I t

55o/o

9
0

3
0

100%

0
0

t 2
t 2

o%

0
0

3. No. Days 200/i00 mj 
"""".a.tE* no*,a)

. AI1 lnads
* No Phase I Controls
* Afier Cor4lerioD, LTCP

. CSO Loads Oniy
I No Phas€ I Corrols
' Aier CorDplerioD, LTCP

239

t82

2 1 2
'l

142

t06

5'7

4

294
)9t

22
I

4. No. Doys ?00/t0o nl Exc.eded 1frayffi$
. All l-oads

* No Phase I CoDfols
r Aier Corqrlelio!. LTCP.

. CSO loads Only
. No Pliase I CoDtols
r Afrer ComplerioD. LTCP

9 l

6 l

84

5
5, PerceDl Tinr€ (Days; Bacreria Less th^n-6d,ii0E

. AU t-oads
* No Pbase I CoDtrols
. Afier Complelior. LTCP

. CSO Loads Oniy
* No Pbase I CoDtois
* Aier ComplerioD, LTCP

14.50/o

50.r %

41.90/o

98.6%

61.tyo
'709%

u.40/l

98.y/o

l9-4V.
19.40/o

93.9%

99.1y.

2. No. Dayr l*ss Than 5-0 ogA
. AX lrads

r No Phase I CoDtrols
r Aier Completion, LTCp

o CSO t oads Ody
. No Phase I CoDtrols
. Afler Completion, LTCp

N/AI

N/A

N/A

N/A
3. No. Days Less Thar an mgA-

. All l-oads
. No Pbase I CoDtols
* Aier Colopierion, LTCP

\Eh.Eb\..r I t60rITCp\tTCp ti6ts< t.nd 14-7 FINAI - July 2002



Water Qual ndards Review

. No phas€ I CoDrols

4. No. oays- t*fri6-z.o--
. A]l foads

* No pbase i Conrols
* Aier Completion, LTCP

r CSO l-oads Only
' No Phase I Corltols
, Affer Complelion, LTCP

l 0
3

0
0

. All t oads
* No pbase I CoDtrols
* Afie, CoDplelioD, LTCP

r CSO Loads Only
* No phase I CoDfols
. Afier Complelion, LTCP

0.J
2.5

4,9
6.9

D;ssoir,ei orygen $,Es nor modeled fo, Rock ai..L h_^.-- ,. .
oxygen probl€fi's. 

Rock ctee* Because of irs fee llowir re nature, ller€ is no evjdencc o, ihs\,,t$.]
MinimurD &y conceDtratioD i'l eDdre th
occurnDe D rhose r;ree yc€rs. 

ret-year period (1988-1990) as predicted by rhe model for tbe hydraulir. (an,,r,,r,e

Additional evaluations were made for rhe fecal coliform crpeiod and aresummarized in Ta ble l4-4. 
lndirion for fie May through Scpt.nb'

predicted Average year LT( 
Table 744

rm _ CSO Load Ontl.

Because fecal coliform levels are tbe principal concern for class A use of tbe receivinp *;rrrtr.evaluadons bave been made for condiobns O.r""O ,i"'"r.*ge year. ffos56 evaluations travr lx.lrmade for rbe actuar 51-year period ofrecord t- *.;; ;;ag rhrougb r99g. The evaru;rri'ns 'nvr

1 ,

2 .

NGFE[!!8 I t6OtrTCp\LTC] Ii@rS{ tanc

Receiving Warer

Percent oJ Tint ti:,tl
Co lifu rm Cou n t )-cs :'l.h r n

200/100 nl

N,. b e, o7 D oysEdiViisiiiGi

t 4-8
FINAI- - J |'tr lrir,.



Water Qual Standards Review

been based oo tbose rainfall evenls that are predicted ro exceed ibe capacity of tbe Final LTCP and

rcsuh in tbe occurrence of an overflow from the combined sewer system. The dara have been

sunrmarized for tbe impacts fiom CSO loads only in Table l4-5'

. \ i t !9t :

t ' | ] a s e d o n c s o s c a u s l n g f e c a | c o l i f o r m l e v e l s t o e x c e e d 2 0 0 i l 0 0 m | t h e f o l l o w i n g n u m b e r o f d a y s o n

irvcrage for eacb occurence: Anacostia -3 days, Polomac - 2 days, Rock Creek - I day'

I hc lrnriings fiom the foregoug analyses of waler quality conditions il the receivinS vtaters fol the

I 
'1.('t' have been summarized as follows:

. lior CSO loads only in the average year and in accordance with the CSO Policy' tbe

rcrnaining over{lows afier implementation of the Finai LTcP will meel the D'c' numerical

rvatcr quality standatds in all receiving warers'

. .l.hc 
D.C. srandards at I104.3 prohibit "d'ischarges of uotreated sewage". cSos thar remain

tlfrtr implementation of tbe LTGP will all have received some degree of treatnent priot to

riischarge lo rbe rsceiving walers. Ger.Ierally, the trearnenr will be in the form of solid and

noarablcs conrol. under these conditions, tbe remaining csos would nol be untrealed and

lhcrcfore , should meel lbe narrative D.C' waler quality standards in all receiving waters'

. A fcr implemenl2tron of tbe Final LTcP, all receiving walers are predicted to be free from

$r,r.r:rgc daily levels offecal coliform (due ro csos) Srealer than 200/100 ml between 98 and

r)') F:rcent of the time

' ( )thcr Pollution sources in tbe watersbeds will have 10 be reduced 1o produce tbe same water

qualitv improvements provided by tbe Final LTCP'

'nx. t r{irngs show lbat the Fbal LTCP cal meet the D.c warer quality standards in accordarce

$.rllr rhr {-s() Policy. The findi::gs also sbow that on average, atd based on t}e 5l year record of

r}r$tllll rr(:nls. rhe LTCP would be plotectjve of tbe beneficial uses of tbe leceiving waters'

lrr{rau,.c {cc:rl coliform levels due to csos are predicted to.be gleater tbao 200/100 tnl about I 10

Table l4-5

Predictions for 5l-Year Period of Record (1948-1998)

Predicted Condition in Wot", For 5|-Year Record

'l otal Number of Rabfall Events
Itcsr:ltinp. in a CSO
n i., iui Nrumuer of CSOs per Year

99.6 0A

99.6%

99.O Yo

98.0%

99.4 %

98.1 %

icn'.cnl of Time Walers ate F ee From:
. A CSO Occurence
o A Fccal Coliform l*vel Grealer Than

?tX) /100mlr

*|ra... r ro.) lt ?J tr 1- | F !t r: l..dd t4-9 FNA]- - JttlY 2002



Quali

two percenl of the time, tbere would be minimal disruption fiom CSOs to public usr rtt ltr.
waters for full body contact.

Additionally, the fildings show that pollution sources otber tban discbarges fiom thc crrr16r1r.l
sewer syslem cause impairme to tbe receiving waters. Tbe otber pollution sowces in thc $,:tt(:x\llfrl
include separale storn watet syslems and nonpoinl source discharges. These walershed-u,i<ic sorrrr.r*
would bave to be substantially reduced 10 reach the equivalent degree of proteclion illal crn lx.
achieved by WASA's LTCP. The sources of the contaminanls that comprise the othcr polirrtr,rrr
sources have nol been completely identified or documented.

Cost effectjve and reliable techdcal programs to effectively reduce tbe impao of rhe othcr pollul,rrr
sources may nol be available for the foreseeable future- Besides tbe tecbnical uncenlnltrclrt
reduction of rhe o1ler pollution sources, a significant conpon€nl of lbese sources orrrlrnirc rr)
political jurisdictions outside the District. Given the history and experience of dealing wilh riivc6r
pollution sources and other political jurisdicrions. the resuhs of fiiture efforts ro control thesc sorrrt'e,
cannol be predicted with any degree of certainty. The CSO studies have sbown that the bcnclits rrl
the Final LTCP are reliable and implemenrable. As WASA ard rbe Disrrict develop provisrons r,r
implement rbe LTCP, consideradon should be given to formation of a waterslred based furrrrrr r,r
reduce lbe other pollurion sources-

In vjew of rbe complex and technically difficulr situarion regardilg control of diverst. rrrrrJ
undocumenled pollution sources, consistent "fishable and swimmable" warer guality condilior.rs tor
District waters receiving CSO discbarges may nol be achievable. panicularly durilg wer u,clrlrcr
Certainly, the studies show that rbe LTCP will be a fundamental component 10 a! eventual $,alcr.slrc(t
solution. As a componenl of an ultimate walershed solution. rhe LTCP will conrrol CSO disch;rrrc:,
il the rhree receiving waters for the average year io:

Reduce rbe annual volume ofuncontrolled cSo discharges by approximately 96 perccnr.
Meet the D.C. narrative and numeric waler quality srandards; and
Reduce tbe exceedance ofa 200 per l00rnl fecal coliform count to Do mole tban aboul 3'); ol
tbe time during tbe recrearional season (May thru seplember) due ro csos alone, if no orhcl
loads were oresent.

Under tbe conditions thal are predicred for the LTCP, fie Districr's use of "fishable-swimmablc" t.;r
its walers sbould not need 10 be revised. As witb maly public use waters (beacbes, streams). rhcrc
are situadons wbjcb render sucb walers unavailable to the public al ceflain times and locations. Srrr:lr
situations may ilclude:

\!Gb-BbE4 | r6ottcptr'rc} Ibt\lc t..ib. r 4- 10 FINAI - iulv ?lI)]



Water Quality Standards Review

Unsafe high surfat an ocean beacb

Storms or temperature conditions

Low flow or exposed rocks

High flow (raging waters) conditions

Nuisance aouatic life

Based on examination of tbe 5l-year record, some of the natural conditions such as stormy weather

would be expected to occur at the same time as CSOs. Overall, therefore, CSOs would not always

add to those situations when waters might not be available for full body contact.

ln any case, the LTCP would provide the foundation to work towards "fishable-swimmable"

conditions. To such an end, the LTCP would accomplish the following:

A situation whereby the "fishable" component.ofthe "fishable-swimmable" use desigration

would be achieved. In this regard, fishing could be practiced whether or not a CSO discharge

was occurring.

A situation wherein firll body coltact mighl not be available at a'll times. Howev€r, tbere

would be few occurrences throughout the warm weather recreational period when the public

might occasionally be precluded from full body contact by CSO discharges.

WASA has developed a comprehensive CSO Control LTCP tbat can serve as a foundation for

"fishable-swimmab'le" conditions in District waters which minimize the periods when full body

contact should be avoided without inconveniencing tbe public use. Controls for other pollution

sources would also be needed to support the protection that can be achieved under the LTCP-

14.7 WET WEATHER DISCHARGE CONDITIONS

WASA has developed a LTCP that supports public use of District waters receiving CSO discharges.

Substantial fnancial commitrnents will be required by District ratepayem and by those providing

financial assistance in support of LTCP implementation.

Wet weather discbarge provisions need to be provided to accommodate LTCP implementation. The

wet weather discharge provisions need to recognize that there will be CSOs when the capacity of the

LTCP control facilities is exceeded.

WASA has been in discussions with the D.C. Department of Health and EPA regarding the nahre of

such provisions. The discussions have not been finalized and alternative approaches are still being

considered. Under some approaches, the LTCP would be accommodaied without changi:rg tbe water

quality standards. Tlrese approaches may involve tbe interyrctation by regulatory agencies tbat tbe

\Gt*h\.ie I |6O\LICPUTCP ftE\S€ l4-d.G 14-11 FINAL - July 2002




